LEGAL UPDATE

DELAWARE

Delaware Issues Regulations for
Paid Family and Medical Leave

The Delaware Division of Paid Leave has published final regulations for the
state’s paid family and medical leave program (PFML), which begins providing
benefits Jan. 1, 2026. The new regulations amend the previous rules to provide
new definitions of “application year” and “employee” under the program,
guidance for self-insured employers, and modifications to information collected
by the Division. There are also revisions that align the regulations with
amendments previously made to the PFML statute.

PFML contributions from employees and employers began in January 2025.

Delaware PFML

The Delaware PFML program provides job-protected, partially compensated
family and medical leave funded through shared employer and employee payroll
taxes. Most Delaware employers with at least 10 employees are covered,
although employers with 10-25 employees are required to provide only parental
leave.

Employees are eligible if they have been employed for 12 months by their
current employer, worked 1,250 hours during that time and primarily report for
work at a worksite in Delaware. Employees receive up to 80% of their wages
while on leave.

Final Regulations

The final regulations make notable changes to definitions. First, “application
year” now means a 12-month period measured forward from the date an
employee’s first leave begins, with the next 12-month period beginning the next
time the employee takes PFML. Previously, the employer was free to choose any
method of measuring the year permitted under the federal Family and Medical
Leave Act (FMLA).

A related change involves employees’ entitlement to six weeks of leave in any
24-month period for medical, family caregiving and qualified exigency leave.
Previously, the measurement of the 24-month period under the regulations
varied, depending on which type of application year the employer chose. With
the redefinition of “application year” to mean 12 months measured forward, the
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Important Dates

May 10, 2022
Enactment date of the PFML
program.

Jan. 1, 2025
Contributions for the PFML
program began.

Jan. 1, 2026
PFML benefits begin.
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“24-month period” was similarly revised to mean the 24 months measured forward from the employee’s first day of
requested leave for that benefit type.

The definition of “employee” has also changed. Before the regulations were revised, they provided that workers were
considered to have primarily reported for work at a worksite in Delaware (as required for coverage by the PFML statute)
if they “worked” at least 60% of their hours physically in Delaware. The revised regulations state that workers meet the
requirement if they “earn” at least 60% of their wages physically in the state. Furthermore, individuals primarily earning
wages at (previously “reporting for work at”) a worksite or telecommuting outside Delaware are not considered
employees for PFML purposes.

Other changes concerning who is considered an employee include a clarification that business owners and officers whose
earnings are reported to the IRS on a Form W-2 are employees subject to contributions and eligible for benefits. With
respect to waivers for temporary employees, the regulations add that employees are considered temporary if their
employment is expected to last less than 12 months.

Additional notable changes in the final regulations include the following:

Contributions: The revised regulations provide that employers may not require their employees to make
contribution payments for any line of coverage in which the employer voluntarily enrolls;

Coordination of benefits: Under the revisions, employers may not require employees to use earned but unused
paid time off (PTO) before accessing PFML benefits. The employer and employee may still agree to the employee’s
use of PTO to top off their PFML up to their average weekly wage, if the agreement is written, signed and retained.

In addition, the regulations now provide that where an employer provides a disability benefit or paid leave policy,
the PFML program is the primary payor. The employer policy may supplement the PFML benefit up to the
employee’s average weekly wage;

Upload of claim denial information: Previously, if an employer denied a claim, the regulations required them to
ensure that all documents relating to the application and decision were uploaded to the online administrative
system. This requirement was removed in the revised regulations. Employers’ notification obligations for claim
denials still apply;

Employee’s Social Security Number: Before the regulations were amended, they allowed employers to submit a
unique employee identifier with their contributions, which could be a Social Security number, individual tax
identification number, permanent resident card or visa foil number. Now, a Social Security number must be
submitted;

Employee claims process: The new regulations remove some of the information employees were previously
required to include with their claim submission; and

Private plans: Going forward beyond the 2026 benefit year, employers applying for private plan approval must
submit required documents at least 30 days in advance of the effective date. Private plans end on the last day of
the fourth quarter after the plan’s effective date. The regulations also include requirements for employers with
private plans to maintain a claims reserve account fund.

Steps for Employers

Delaware employers should ensure that their policies and handbooks reflect the changes to the PFML regulations. This
may mean that employers must change their application year for PFML, and they may also consider changing their
designated FMLA year for ease of administration of leave under the two statutes. Employers should additionally look at
the changes to the definition of “employee,” as this may affect which of their workers are covered by the PFML program.
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