LEGAL UPDATE

NEW JERSEY

New Jersey Adopts Disparate
Impact Regulations

On Dec. 15, 2025, New Jersey issued new regulations regarding disparate impact
discrimination and liability under the New Jersey Law Against Discrimination
(NJLAD). The new regulations went into effect immediately.

Background

The NJLAD prohibits employers with one or more employees from discriminating
against individuals based on their protected traits (e.g., race, color, age, sex,
national origin, religion).

Overview of the Regulations

The regulations codify the NIJLAD’s prohibition against disparate impact
discrimination. Disparate impact discrimination occurs when a seemingly neutral
practice or policy results in a disproportionately negative effect based on a
protected trait, unless the employer shows it is necessary to achieve a
substantial, legitimate, nondiscriminatory interest (i.e., is job-related and
consistent with business necessity). Even if the employer proves its necessity,
such practice or policy may still be prohibited if a complainant shows there is a
less discriminatory alternative available. This burden-shifting framework is also
set forth in a fact sheet.

Such disparate impact discrimination may occur during employment or before
employment through the recruiting process. The regulations provide examples
of employment practices that could result in disparate impact discrimination,
including but not limited to:

e Language restrictions (e.g., an English-only rule);
e (Citizenship requirements;

e Height and weight requirements;

e Health or physical ability requirements;

e Dress and/or appearance requirements;

e Driver’s license requirements;

e Policies that disparately affect pregnant employees or those experiencing
other pregnancy-related conditions; and
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e Certain policies regarding criminal history.

The regulations also clarify that the use of certain automated employment decision tools to make employment decisions
could have a disparate impact on applicants based on their protected traits. For example, tools that screen applicants
based on their schedule or that have not been adequately tested and shown not to adversely affect members of a
protected class may have a disparate impact based on an individual’s protected trait.

Next Steps for Employers

The new regulations do not alter employer obligations under the NJLAD, but they do codify existing case law and provide
some clarification as to which practices could have a disparate impact based on an individual’s protected traits. The
regulations also represent a break from recent federal efforts to abandon disparate impact liability under federal
antidiscrimination laws. In light of these regulations, New Jersey employers may consider reviewing existing employment
practices and policies, including any automated decision tools or similar artificial intelligence, to ensure that they do not
inadvertently discriminate against individuals on the basis of a protected trait.
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